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STATEMENT OF THE CASE
Nature of the Case
After being shot at eleven times by a police officer following a minor traffic stop,
Mr. Zavala was convicted of unlawful possession of a firearm, assault on a law enforcement
officer with a use of a deadly weapon enhancement, and two counts of resisting or obstructing an
officer.

He appeals from his judgment of conviction, arguing the prosecutor committed

misconduct when, in his rebuttal closing argument, he falsely stated it was “untrue” that the State
offered to dismiss charges against Mr. Zavala prior to trial. Mr. Zavala submits this Reply Brief
to respond to the section in the State’s brief titled, “Misstatements Of The Facts By Zavala,”1 and
to respond to the State’s legal argument. (Respondent’s Br., pp.1, 6-12.)

Statement of Facts and Course of Proceedings
In its Respondent’s Brief, the State argues it is irrelevant that Mr. Zavala was shot at
eleven times by Officer Crist after he fled from a vehicle that was stopped for driving without
illuminated headlights. (Respondent’s Br., p.1.) This fact is not irrelevant, as the officer who
stopped the vehicle in which Mr. Zavala was traveling testified he was never threatened by
Mr. Zavala, and believed Mr. Zavala’s intention was to get away. (Tr., p.312, Ls.9-13.) The
critical issue in this case was whether the State proved the elements of assault on a law
enforcement officer beyond a reasonable doubt, as Mr. Zavala admitted he “was at fault for
certain things,” but stated it was never his intention to assault anyone. (Tr. p.286, Ls.12-19.)
The case thus came down to whether the jury believed Mr. Zavala assaulted Officer Crist, who
was not involved in the traffic stop, made the decision to pursue Mr. Zavala on his own, and did

1

This is, notably, not one of the headings specified in Idaho Appellate Rule 35(b) for inclusion
in a respondent’s brief.
1

not communicate with dispatch or any of the officers on scene regarding his decision.
(Tr., p.445, L.23 – p.446, L.3.)
The State also argues in its Respondent’s Brief that Mr. Zavala made statements in his
Appellant’s Brief that are “flatly false.” (Respondent’s Br., p.1.) Mr. Zavala stated in his
Appellant’s Brief that “[t]he two recordings of the incident reflect that Officer Crist began
shooting at Mr. Zavala before he finished saying, ‘Put the gun down.’” (Appellant’s Br., p.3.)
The State asserts it is clear Officer Crist finished his command to Mr. Zavala to “drop that gun”
before opening fire with 10 rounds. (Respondent’s Br., p.1.) After listening to the recordings
multiple times, Mr. Zavala submits it is not clear from the recordings whether Officer Crist told
Mr. Zavala to “put the gun down” or “drop [the or that] gun.” (State’s Ex. 10, at 1:05-1:14;
Defendant’s Ex. A, at 1:10-1:19.) Both recordings, which are part of the record in this appeal,
reflect that Officer Crist shot at Mr. Zavala immediately after saying the word “gun.” (Id.) And,
importantly, the State does not, and cannot, contest Officer Crist’s testimony that he did not
believe Mr. Zavala knew he was there before he shined his flashlight on him, as he was resting
his waist on the top of a six-foot fence, trying to run away from the police at the time.
(Tr., p.442, Ls.12-18, p.427, L.21 – p.428, L.8.)

2

ISSUE
Did the prosecutor commit misconduct, rising to the level of fundamental error, when, in his
rebuttal closing argument, he falsely stated it was “untrue” that the State offered to dismiss
charges against Mr. Zavala prior to trial?
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ARGUMENT
The Prosecutor Committed Misconduct, Rising To The Level Of Fundamental Error, When, In
His Rebuttal Closing Argument, He Falsely Stated It Was “Untrue” That The State Offered To
Dismiss Charges Prior To Trial
In his Appellant’s Brief, Mr. Zavala argued his unwaived constitutional right to a fair trial
was violated when the prosecutor stated, in his rebuttal closing argument, that it was “untrue”
that the State offered to “dismiss charges” against Mr. Zavala prior to trial.

(Appellant’s

Br., pp.6-11.) Mr. Zavala argued the prosecutor’s statement constituted misconduct because, in
addition to being false, the district court had granted the State’s motion in limine to prohibit any
reference to plea offers, and, at the prosecutor’s request, had struck Mr. Zavala’s statement in his
closing argument referring to a plea offer. (Id.)
In its Respondent’s Brief, the State argues “it appears that the focus of the prosecutor’s
statement [that is the subject of this appeal] was on Zavala’s accusation that the state was trying
to send him to prison for life . . . .” (Respondent’s Br., p.10.) The State contends Mr. Zavala is
taking the prosecutor’s statement out of context. (Id.) Mr. Zavala is not taking the prosecutor’s
statement out of context, but reading it as the district court and the jury would have understood
it, in the context of the case as a whole.
Prior to trial, the prosecutor told the district court the State made an offer “to allow
Mr. Zavala to plead guilty to the possession of the firearm charge, a persistent violator
enhancement, and the state would dismiss the remaining charges.” (Tr., p.97, Ls.9-15.) Also
prior to trial, the district court granted the State’s motion in limine to prohibit any talk of plea
offers. (Tr., p.132, L.25 – p.133, L.4, p.137, L.22 – p.138, L.1.) During his closing argument,
Mr. Zavala, who represented himself at trial, told the jury, “And I’m not supposed to tell you, but
they offered to dismiss the charges.” (Tr., p.570, Ls.3-4.) The prosecutor objected, saying the
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statement was “irrelevant and untrue,” and the district court granted the objection, and instructed
the jury not to consider Mr. Zavala’s statements. (Tr., p.570, Ls.5-18.)
Had the prosecutor said nothing further with respect to plea offers, there would have been
no prosecutorial misconduct. Instead, in his rebuttal closing argument, the prosecutor said,
“When he says that I’m going to dismiss charges or that I want to put him in prison for life, any
of that stuff, that has nothing to do with this case today. It’s untrue, and it’s unfair of him to say
those things in court today, and I ask you not to consider those things.” (Tr., p.570, Ls.18-23.)
The State argues the prosecutor’s statements were proper because “the prosecutor may respond
to the defense argument during his rebuttal statement.” (Respondent’s Br., pp.10-11.) But there
was nothing for the prosecutor to respond to, as Mr. Zavala’s statements referring to a plea offer
had been struck at the prosecutor’s request. The State does not cite any authority for the
proposition that statements that are struck from the record can open the door to what would
otherwise be impermissible closing argument.
The State also attempts to defend the prosecutor’s statement as true, saying the State
never offered to dismiss the charges, but only offered to dismiss some of the charges.
(Respondent’s Br., p.10.) This ignores the fact that the only charge Mr. Zavala contested at trial
was the aggravated assault charge, which is the precise charge the State offered to dismiss.
(Tr., p.97, Ls.9-18.) The jury was left with the impression that the State did not offer to dismiss
any charges against Mr. Zavala. The prosecutor twice said Mr. Zavala’s statements to the
contrary were untrue—first in objecting to Mr. Zavala’s closing, and second in his rebuttal
closing. The prosecutor successfully moved in limine to prohibit any reference to plea offers at
trial, and then successfully objected to Mr. Zavala’s improper argument; however, the prosecutor
then committed misconduct by commenting on, and denying, the State offered to dismiss charges
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against Mr. Zavala. As set forth in the Appellant’s Brief, the prosecutorial misconduct was not
harmless and, on the record presented, constituted fundamental error. (Appellant’s Br., pp.1011.)

The Idaho Supreme Court has recognized “[i]t is improper to misrepresent or

mischaracterize the evidence in closing argument.” State v. Moses, 156 Idaho 855, 871 (2014)
(quotation marks omitted). It must also be improper to misrepresent or mischaracterize the
procedural history of a case, which the jury has no way of evaluating on its own.

CONCLUSION
For the reasons stated above, as well as those set forth in his Appellant’s Brief,
Mr. Zavala respectfully requests that this Court vacate his judgment of conviction and remand
this case to the district court for further proceedings.
DATED this 23rd day of February, 2018.

_____________/s/_________________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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